
STATE OF NEW YORK 
ALAN G. HEVESI 
COMPTROLLER 

Mr. Jonathan G. Katz 
Secretary 
U. S .  Securities and Exchange Commission 
450 Fifth Street, NW 
Washington, DC 20549-0609 

December 19,2003 

Dear Secretary Katz: 

As the Comptroller of the State of New York, I am the sole Trustee of the New 
York State Common Retirement Fund (“Fund”), currently valued at approximately $1 10 
billion. As a fiduciary to the Fund, I am obligated to act in the best interests of the more 
than 944,000 pensioners, members and beneficiaries of the Fund. An important 
component of hlfilling my fiduciary duty is the protection and enhancement of the 
Fund’s investments. I strongly believe that allowing shareholders to nominate candidates 
for director using the company proxy (“proxy access”) will provide a powerful corporate 
governance tool. 

I am gratified that the Securities and Exchange Commission (“SEC”) recognizes 
the critical importance of proxy access, particularly in light of the corporate scandals of 
recent years. Currently, institutional investors and other shareholders, in exercising their 
rights to nominate directors, face exorbitant costs and burdensome logistics in waging a 
proxy contest. The ability to access a company’s proxy will provide a practical forum for 
the exercise of these rights. However, as I expressed to Chairman Donaldson at our 
October meeting, I believe certain restrictions included in the proposed rules, if 
implemented, would almost always place proxy access out of the reach of most 
shareholders, including even the largest public pension hnds and institutional investors. 

The hndamental purpose of accessing the proxy is to enable shareholders to take 
meaningful action to protect their investment when a company either consistently under- 
performs or engages in misconduct. While acknowledging that unfettered access to the 
company’s proxy would not serve the interests of shareholders or the business 
community, it is my opinion that the SEC’s proposed rules are unduly restrictive and 
could deny access to the proxies of companies most in need of reform. 
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Triggeriw Events: 

I am generally opposed to the requirement that a “triggering event” occur before 
shareholders can access the proxy. Shareholders, as the owners of companies, should 
have the right to nominate directors under circumstances in which they believe their 
investments are at risk. Moreover, I specifically object to those triggering events set forth 
in the proposed rule. These triggering events focus not on the companies, but on the 
shareholders - i.e., ownership of 1% for at least one year, the ability of shareholders to 
achieve a 35% withhold vote.’ Also, this requirement sets up a two-year time frame for 
shareholder access to the proxy. The triggering event occurs in year one, thereby 
allowing shareholder nominations on the company’s proxy in year two. In many 
instances, this two-year time frame will delay shareholder actions intended to protect 
investments and may allow fbrther harm to shareholders. As such, the intent of the 
proposed rules, to enhance shareholders’ ability to participate in the proxy process, would 
be meaningless. 

Rather than burdening shareholders with such obstacles and restrictions, proxy 
access rules should focus on whether the perfbrmance of and events at a company dictate 
the need for shareholder access. I believe that shareholders should have access to a 
company’s proxy at the first annual meeting, or special meeting at which directors will be 
elected, upon the occurrence of any of the following appropriate triggering events: 

Delisting: There is no more convincing evidence of a company under-performing 
than delisting. If a company’s performance is so dismal that it cannot maintain a 
stock exchange’s minimum requirements for pricing, current financial reporting, 
market capitalization, corporate governance standards, or other factors, the 
company’s management and oversight must be changed. Shareholders must be 
able to act immediately in order to salvage their investments. 

0 Restatements of Financial ReDorts: The number of companies restating their 
earnings has increased alarmingly over the past several years. A study undertaken 
by my OEce indicates that only 44 companies issued earnings restatements in 
1995, where in 2002, 240 such restatements were issued. In its report entitled 
“Financial Statement Restatements: Trends, Market Impacts, Regulatory 
Responses, and Remaining Challenges,” the United States General Accounting 
Ofice (“GAO) estimated a 145% increase in restatements from January 1997 
through June 2002. The GAO study cited industry and academic speculation that 
the use of questionable accounting practices, a major contributor to restatements, 

’ Attached to this letter is an appendix setting forth in detail the data used by the Fund to support its 
assertion that 35% is too high a threshold for withhold votes to serve as a triggering event. 



Secretary Katz 
December 19,2003 
Page 3 

is caused by factors including corporate pressure to meet quarterly earnings 
projections and executive compensation incentives. Market reaction to 
restatements is immediate and, almost always, negative. Based on a sample 
group, the GAO report estimated that restating companies lost market 
capitalization in the amount of $100 billion. Shareholders should have proxy 
access if a company issues a restatement as a result of material accounting 
irregularities. 

0 SEC Enforcement Action: Shareholders should have immediate access to the 
proxy at those companies against which the SEC has brought enforcement actions 
that result in sanctions including injunctions, civil penalties, disgorgement, cease- 
and-desist orders, suspensions of registrations, bars fiom appearing before the 
commission, officer and director bars, and negotiated settlements despite no 
admission of guilt or wrong-doing. 

0 ComDanv Under-Performance: In those instances in which a company 
consistently under performs when measured objectively against a peer group, 
shareholders should have proxy access. An unacceptable level of performance 
could be measured by comparing variables such as total stock return or other 
performance measures such as return on equity. Access to the proxy should be 
triggered when a company performs at or below the bottom 10% of the 
recognized peer industry group. These performance measures would be evaluated 
over the medium term (3 years) to prevent the short-term focus on financial 
performance that led to many of the financial reporting problems of the past 
several years. 

Indictments: Perhaps the most drastic indication of corporate wrongdoing is the 
indictment of a company executive or director for actions relating to, or bearing 
on his or her ability to hlfill, corporate responsibilities. If shareholders cannot 
trust incumbent management to comply with the law, they must take action to 
protect their investments without undue delay. Clearly, proxy access should be 
granted under these circumstances. 

Non-remonse to Shareholder ProDosals: In its release, the SEC requested 
comment on the possibility of a third trigger - company inaction on a shareholder 
proposal that has received a majority vote. I strongly urge the inclusion of this 
trigger in the final version of the rules. A majority vote is a strong directive from 
the owners of the company to act on a particular issue, delivered by means of the 
sole mechanism for shareholder initiatives relating to company affairs. There is 
no justification for a board of directors to disregard that directive. When 
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management becomes so non-responsive to them, the shareholders should be able 
to access the company’s proxy to nominate directors. 

It must be stressed that the occurrence of a triggering event would not 
automatically result in shareholder nominations. With respect to institutional investors, 
the event would allow for carehl consideration of whether nominations are necessary to 
protect investments and otherwise fulfill fiduciary duties. As such, these suggested 
triggers would comport with the stated intent of the SEC to provide a limited access rule. 
In addition, shareholder nominees would not be forced on a board; they would still have 
to achieve a majority vote of the shareholders. 

5% OwnershiD Threshold for Nominations: 

Once proxy access has been triggered, the proposed rules would permit a 
shareholder or group owning more than 5% of the company’s securities continuously for 
at least two years to submit a nomination. However, our analysis of the CalPERS’, 
CalSTRS’ and the Fund’s holdings show that combined ownership of a company 
exceeded 2% of the shares outstanding in only one instance, and exceeded 1.5% in only 
twelve instances. In its release, the SEC asserts that these rules would create a 
mechanism for long-term shareholders with significant holdings to access the proxy. 
Institutional investors, by their nature, are long-term shareholders. If the combined 
holdings of the three largest public pension funds, with assets valued in excess of $350 
billion, are not significant enough to reach the 5% threshold, then it is my opinion that 
reasonable access has been denied. I believe that the ownership threshold should be 
reduced fiom 5% to 3%. As illustrated by our research, 3% still represents a significant 
requirement for holdings. 

Number of Shareholder Nominees: 

As proposed, restrictions on the number of shareholder nominees that may be 
elected to a board of directors will dilute the potential that shareholders would have to 
implement real reform at the board level. For example, the proposed rules would limit to 
1 the number of shareholder-nominated directors that can sit on a board consisting of 8 or 
fewer directors. A lone shareholder-nominated director, although a healthy presence, will 
have almost no ability to S e c t  the management of a company. Further, that sole director 
could all too easily find himself or herself ignored by management-nominated board 
members. While I do not endorse the use of proxy access as a process to gain control of 
a company’s board of directors, I believe that effkctive reform can be achieved only 
through a greater representation of shareholder-nominated directors. Accordingly, I 
propose that shareholders be permitted to nominate candidates constituting 25% of the 
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seats on any board and in no event fewer than 2 candidates. Such numbers still represent 
far less than a majority of a board, but will provide enough of a presence to influence the 
conduct of business. 

Independence Requirements Imposed on Shareholder Nominees: 

I am troubled by the imposition of independence requirements more stringent than 
those required by the self-regulatory organizations (i.e. , independence of the nominee 
from the nominating shareholder or group). Such a restriction would effectively 
eliminate from shareholder consideration promising candidates who, if nominated by 
management, would be eligible to sit as a director. 

As proposed, the rules would impose two sets of independence standards on 
shareholder nominees. The nominating shareholder or group would be required to 
represent that the nominee meets the objective criteria for independence imposed by the 
appropriate national securities exchange or national securities association rules. 
Additionally, the rules would require a level of independence of the nominee from the 
nominating shareholder or group. I strongly support the concept of independent directors 
as necessary to provide effective oversight of the management of companies. However, I 
object to the inclusion of a second layer of independence requirements that would be 
imposed only on shareholder nominees. 

The SEC currently imposes no independence requirements on directors generally, 
and, under the proposed rules, would not impose such requirements on management 
nominees. Instead, it is left to the self-regulatory organizations to promulgate listing 
standards, including independence requirements. I believe it is more than sufficient that a 
shareholder nominee conforms to the listing standards’ independence criteria. 

We presume that management-nominated directors elected to a board will be able 
to fulfill their fiduciary duties. Why, then, are shareholder-nominated directors not 
entitled to the same presumption? The imposition of additional independence 
requirements appears to be premised on a belief that shareholder-nominated directors will 
be “single issue” directors, beholden to the agenda of the nominating shareholders. Such 
reasoning, if valid, could easily be applied to all directors and result in the conclusion that 
all management-nominated directors are beholden to management and, therefore, unable 
to fulfill their fiduciary duties to the company. I do not believe this conclusion to be 
valid, nor do I believe that shareholder-nominated directors are presumptively incapable 
of fulfilling their responsibilities unless they are independent of the nominating 
shareholders. I propose that the requirement of independence of the nominee from the 
nominating shareholder or group be eliminated from the final rules. 
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I believe that these suggestions are reasonable and balanced. The business 
community should not fear shareholders or their ability to nominate candidates for 
director. As the owners of companies, it is in the shareholders’ best interests for the 
companies to be well run, profitable and protected fiom undue intrusion into their affairs. 
To that end, a board composed of diverse, independent and concerned directors is our 
goal. 

Sincerely, 

Alan G. Hevesi 

AGH: JG 



Appendix 

Withhold Vote of at least 35%: 

The SEC believes 35% to be a reasonable threshold with respect to withhold votes 
based on a sample of 2,227 director elections over the past two years. Their sample 
consisted of large, medium and small publicly traded companies. Approximately 1.1 % of 
the companies had total withhold votes of 35% or more of votes cast. The SEC’s sample 
was not available for others to analyze. However, the New York State Common 
Retirement Fund (the “Fund”) obtained a sample of director elections consisting of 308 
companies. This sample consisted of 100 S&P 500 large cap companies, 100 S&P mid- 
cap companies and 108 S&P small cap companies. Within this sample approximately 
1.9% of the companies had withhold votes of 35% or more of votes cast. 

However, an examination of the data in the Fund’s sample according to the size of 
the company shows that there were no S&P 500 large cap companies that had total 
withhold votes of 35% or more votes cast, while 2% of the mid cap companies and 
almost 4% of the small cap companies did. Since the overall results of the SEC and the 
Fund’s samples are similar, it is likely that the breakdown of the SEC sample by 
company size would also be similar to the Fund’s results. Thus, it is unlikely that, using 
the 3 5% withhold vote trigger, institutional investors could access proxies at large cap 
companies, a likely prime focus for corporate governance activism. 

Moreover, the SEC is considering an additional element to the proposed rule that 
the nominating procedure would apply only to companies that are subject to accelerated 
deadlines. Because accelerated filers are the large cap companies, such an application 
would further diminish, if not eviscerate, the use of the 35% withhold trigger. 

The Fund sample analyzed the potential use of different percents of withhold 
votes cast as a catalyst for a triggering event. If the SEC lowered the withhold vote 
trigger to 20%, then access would have been triggered at 15.5% of companies within the 
sample, including 13% of the large cap companies. 
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